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Section 1000. Title
This Regulation shall be known as the Kanawha-@ktwh Clean Indoor Air Regulation of
2007.

Section 1001. Authority
This Clean Indoor Air Regulation is adopted in ademce with the authority contained in West
Virginia Code § 16-2-11 et seq.

Section 1002. Findings and Purpose
The Kanawha-Charleston Board of Health does hefiady

The United States Surgeon General and numerous cfieelible authorities and medical
researchers have determined: (a) that involuntaimalation of secondhand or environmental
tobacco smoke can cause or contribute to numeretsus health problems and diseases,
including heart disease, cancer and respiratoryesd, and acute episodes of decreased
respiratory function, including broncho-constrictiand broncho-spasm in healthy nonsmokers;
(b) that the presence of secondary tobacco smoaemajor contributor to indoor air pollution;
(c) that children, elderly people and individualghacardiovascular and/or respiratory disease,
including asthmatics and those with obstructivevay disease are at special risk to exposures
from secondhand tobacco smoke; (d) that the simpparation of smokers and nonsmokers
within the same airspace may reduce, but does Imoinate, the exposure of nonsmokers to
environmental tobacco smoke, and smoking bans rerte most viable and cost-effective
method of protecting patrons.

Accordingly, the purpose of this regulation is {@) protect the health of the public by
minimizing exposure of individuals to a proven hérhrenvironmental toxin, i.e. secondhand
smoke, while they engage in public indoor commears] (b) direct and/or strongly encourage
the proprietors of public places of indoor commetaeorovide a smoke-free environment to
minimize public exposure to this harmful toxin.

Section 1003. Definitions
The following words and phrases, whenever useligregulation, shall be construed as defined
in this section:

1. "Bar" means an area which is primarily devotedh® $erving of alcoholic beverages for
consumption by customers and guests on the premises which the serving of food is
only incidental to the consumption of such beverageBar" for the purposes of this
definition must have eighty percent (80) or greaikits total sales, excluding lottery
sales, in alcoholic beverages.

2. "Business" means any sole proprietorship, partm@rgbint venture, corporation or other
business entity formed for profit-making purposesjuding retail establishments where
goods or services are sold, as well as professimor@orations and other entities where
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10.

11.

legal, medical, dental, engineering, architectuoal other professional services are
delivered.

"Complete Physical Separation” means enclosurellofpace between the floor and
ceiling on all sides by solid walls or windows wahy ingress or egress occurring through
self-closing doors which provide an air seal tortieximum extent possible.

"Employee" means any person who is employed by employer in consideration for
direct or indirect monetary wages or profit, and/ @erson who volunteers his or her
services for a non-profit entity.

"Employer" means any person, partnership, corpmmatiassociation, including a
municipal corporation or non-profit entity, who eloys the services of one or more
individual persons.

"Enclosed Area" means all space between the fladrailing which is enclosed on all
sides by solid walls or windows (exclusive of daorpassageways) which extend from
the floor to the ceiling, including all space tharscreened by partitions which do not
extend to the ceiling or are not solid, "officedanaping” or similar structures.

"Grocery Store" means any supermarket, convenistoze or other retail food production
and marketing establishment.

"Non-Profit Entity" means any entity whose operasioare not committed to private
financial gain. A public agency is not a "non-ptadntity” within the meaning of this
section.

"Place of Employment” means any area under ther@ooft a public or private employer
where employees normally frequent during the coofsemployment, including, but not
limited to, work areas, employee lounges and rests) conference and classrooms,
employee cafeterias and hallways. A private regides not a "place of employment”
unless it is used as a child care, adult day cahealth care facility.

"Proprietor" means any owner, operator, manageotber person having control of a
public place, including, but not limited to, builgjs, businesses, establishments, stores
and facilities.

"Public Place" means any enclosed area to whichpthmic is invited or in which the

public is permitted, including, but not limited tbanks, educational facilities, health
facilities, laundromats, public transportation féieis, reception areas, restaurants, retail
food production and marketing/grocery establishmemtail service establishments, retail
stores, theaters, bingo halls and waiting roomsrivate residence is not a "Public Place.
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13.

14.

15.

16.

17.

18.

19.

"Public Transit" means any means of conveyancaawel available to members of the
public for a fee, including but not limited to. tecabs, buses, limousines and chartered
planes.

"Restaurant” means any coffee shop, cafeteria,vedahdtand, private and public school
cafeteria and any other eating establishment whiehs or offers for sale food to the
public, guests or employees, as well as, kitchensviiich food is prepared on the
premises for serving elsewhere, including caterfagilities, except that the term
"Restaurant” shall not include a cocktail loungetarern which qualifies as a "Bar" as
defined in Section 1003.1.

"Retail Store" means any establishment that seldslg or services directly to members of
the general public including, but not limited toesfalty stores, department stores,
pharmacies, banks, automobile dealerships, showspgrofessional offices, service
stations, repair or maintenance stores, barbeeautly shops, cleaners and laundromats.

“Retail Tobacco Store” means any establishment ysedarily for the sale of tobacco
products and in which the sale of other productaesely incidental.

“Secondhand Smoke” means environmental tobacco erttek could be voluntarily or
involuntarily inhaled by individuals who did notrygrate that smoke.

"Service Line" means any indoor line at which ohedr more persons are waiting for or
receiving service of any kind, whether or not sw&hvice involves the exchange of
money.

"Smoking" means inhaling, exhaling, burning or ganrg any lighted cigar, cigarette, pipe
or other smoking equipment containing burning t@baa any manner or in any form.

"Sports Arena" means a place where members ofdhergl public assemble to engage in
physical exercise, participate in athletic compatitor witness sporting events and
includes, but is not limited to, a sports pavili@ymnasium, health spa, boxing arena,
swimming pool, baseball and football stadiums anier/ice rink.

Section 1004. Application of Regulation t¢ublicly Owned Facilities

All enclosed facilities including buildings and veles, owned and occupied by Kanawha
County, or any municipality located in Kanawha Ciyurshall be subject to the provisions of
this regulation.

Section 1005. Prohibition of Smoking in Public Plags
A. Except as provided in Section 1008 of this regaigtismoking shall be prohibited in all

enclosed public places within Kanawha County, idelg, but not limited to, the following
places:

All areas available to and customarily used by dlkeeral public in all businesses,
governmental/quasi-governmental agencies and naiit-@ntities patronized by the
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public, including, but not limited to, attorneysfioés and other offices, banks,
laundromats, hotels and motels.

2.  Service lines, restrooms, lobbies, elevators, emclostairwells and parking garages,
reception areas, hallways and any other commoraieses.

3. All means of public transit, including, but not liled to, transit vehicles and associated
ticket, boarding, transport and waiting areas.

4. Retall stores and grocery stores.

5. Restaurants, including outdoor seating areas tdueants.

6. Every room, chamber and place of meeting, pollingpoblic assembly, including
school buildings, under the control of any boardurcil, commission, committee,
including joint committees, or political subdivisi@f the State, during such time as a
public meeting or business is in progress.

7. All patient rooms, waiting rooms, examination roorasd other areas in health
facilities, including, but not limited to, hospigalclinics, pharmacies, physical therapy
facilities, nursing homes, doctors' offices andtdtsi offices.

8. Enclosed shopping malls.

9.  Private and public school buildings and dormitgridsld care and adult care facilities.

10. Lobbies, hallways and other common areas in apattrbgildings, condominiums,
trailer parks, retirement facilities, nursing homeiergency shelters, residential board

and care establishments and other multiple-unideesial facilities.

11. Sports arenas, bowling facilities, and the granuigalocker rooms, restrooms, and
vending areas, service lines and playing areasitoioor stadiums and ballparks.

12. Stage and movie theaters, aquariums, amphithegtdlsties, libraries and museums.
13. Polling places.
14. Bingo halls.
15. Fire departments, rescue squads or other commipmiityings.
16. Auction houses and indoor flea markets.
B. Notwithstanding any other provision of this secfiany owner, operator, manager or other

person who controls any establishment or facilitgyndeclare that entire establishment or
facility as a nonsmoking establishment.
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C. In any dispute arising under this regulation, tlealth concerns of the nonsmoker shall be
given precedence.

Section 1006. Prohibition of Smoking in Places ofrBployment

Except for employers whose businesses are desdritsedategory found in Section 1008 of this
regulation, it shall be the responsibility of emy#cs to provide a smokefree workplace for all
employees to the maximum extent possible, but eypepdoare not required to incur any expense
to make structural or other physical modifications.

Section 1007. Reasonable Distance

To insure tobacco smoke does not enter an enclpsbtic facility or workplace through
entrances, windows, ventilation systems or by ahgromeans, designated smoking areas shall
be located at a reasonable distance of at lesseiiif(15) feet or more outside any entrance, exit,
operable window or ventilation intake for any binlgl or other facility where smoking is
prohibited, if such space is subject to the conwfalhe proprietor, owner, operator or manager
for the building or other area where smoking ishivded.

Section 1008. Where Smoking Not Regulated
A. Notwithstanding any other provision of this regidatto the contrary, the following areas
shall be exempt from Sections 1005 and 1006 ofrdgalation:

1. Bars which meet the requirements of Section 10@3.1this regulation. Provided,
however, after January 1, 2004, in order to qudbfya bar exemption, bars must have
complete physical separation and separate ventilatiom contiguous restaurants,
businesses and residential quarters. As of JuB0Q@8, this exemption is rescinded
and bars will be considered fully covered underti®as 1005 and 1006.

2. Private residences, except when used as a chil edult day care or health care
facility.

3. No more than twenty-five percent (25) of hotel amotel rooms rented to guests. In all
hotel and motel facilities constructed after thdéeeive date of this regulation,
designated rooms shall be completely enclosed eyparately ventilated.

4.  Completely enclosed and separately ventilatedl ietiaacco stores.

5. Dog and horse tracks, their associated contiguaaghling facilities, and other gaming
facilities licensed by the West Virginia Lottery @mission and/or the West Virginia
Racing Commission. Provided, however, to qualify #dog and horse track and
gaming exemption, the restaurant area, countingnspaestrooms, kitchens, store
rooms, administrative offices, barns, and kennkll e smoke-free, with complete
enclosure and separate ventilation provided foréiséaurant area by January 1, 2004.
As of July 1, 2008, this exemption is rescinded #mel facilities covered by this
paragraph will be considered fully covered undestias 1005 and 1006.



KCBOH Approved: 11/15/2007
Clean Indoor Air Regulation

6. Outdoor areas of places of employment.

B. To qualify for exemption under this section, faais identified in A.1., 4. and 5. above must
restrict admission to only individuals 18 yearsgé or older.

C. Notwithstanding any other provisions of this segtiany owner, operator, manager or other
person who controls any establishment describethis section may declare that entire
establishment as a nonsmoking establishment.

Section 1009. Posting of Signs

A. "No Smoking" signs or the international "No SmokKirgymbol (consisting of a pictorial
representation of a burning cigarette enclosedredecircle with a red bar across it) shall be
clearly and conspicuously posted, in every buildimg other area where smoking is
prohibited by this regulation, by the owner, operatmanager or other person having
control of such building or other area.

B. Every public place where smoking is prohibited lig regulation shall have posted at every
entrance a conspicuous sign clearly stating thaksig is prohibited.

C. All ashtrays and other smoking paraphernalia shellremoved, from any area where
smoking is prohibited by this regulation, by thernmw operator, manager or other person
having control of such building or other area.

D. Every public place where smoking is allowed by tl@gulation shall have posted at every
entrance a conspicuous sign that reads:

HEALTH WARNING

SMOKING IS PERMITTED WITHIN THIS FACILITY. YOU WILL
BE EXPOSED TO SECONDHAND SMOKE. SUCH EXPOSURE
CAN CAUSE OR CONTRIBUTE TO CANCER, HEART
DISEASE, RESPIRATORY ILLNESS AND OTHER
SERIOUS HEALTH PROBLEMS.

The lettering of such signage must be bold aneéadtlone (1) inch in height and one-quarter
(1/4) of an inch in width with the heading at leagb (2) inches in height and three-eighths (3/8)
of an inch in width.

Section 1010. Enforcement

A. Although smoking regulations are primarily selfuéging through public pressure,
enforcement of this Regulation shall be the ultenagsponsibility of the Kanawha-
Charleston Board of Health, which may implementoetégment through civil process to
obtain injunctive relief or by a criminal complaumder West Virginia Code 8§ 16-2-15.

B. Any owner, operator or employee of any establisitmmegulated by this regulation shall
inform persons violating this regulation of the eggriate provisions thereof.
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Any citizen who desires to register a complaintemthis regulation may do so with the
Kanawha-Charleston Board of Health.

Sanitarians employed by the Kanawha-Charleston dBazr Health shall, while an
establishment is undergoing an otherwise mandatgekction, inspect for compliance with
this regulation.

Section 1011. Violations and Penalties

A.

It shall be unlawful for any person who owns, opesamanages or otherwise controls the
use of any premises subject to regulation undsrréggulation to fail to comply with any of
its provisions.

It shall be unlawful for any person to smoke in anga where smoking is prohibited by the
provisions of this regulation.

Any person who willfully violates any provision tfis regulation may be prosecuted for a
violation of Chapter 16 of the West Virginia Codfefound guilty, the penalty will be as set
forth by West Virginia Code 8§ 16-2-15 which, at tirae of promulgation of this regulation
states:

16-2-15. Obstructing local health officers and otlrs in the enforcement of public
health; other violations and penalties.

Any person who willfully obstructs any local heattHicer, public health nurse, sanitarian
or any other person charged with the enforcementrof public health law, in the
performance of that person's legal duties in eiigrthe law, is guilty of a misdemeanor
and, upon conviction, shall be punished by a fihaat less that fifty dollars and not more
than five hundred dollars.

Any person who willfully violates any of the proioss of this article, or any of the rules or
orders adopted or issued pursuant to the provisiimmswvhich a penalty is not otherwise
provided, is guilty of a misdemeanor and, upon adion, shall be punished by a fine of
not less than two hundred dollars and not more tmenthousand dollars.

Magistrates have concurrent jurisdiction with tivewt courts of this state for violations of
provisions of this article. (2000, c. 130.)

Section 1012. Public Education

The Kanawha-Charleston Health Department shallgsgaa continuing program to explain the
purposes and requirements of this regulation tazeris affected by it, and to guide owners,
operators and managers in their compliance withréglation. Such program may include
publication of a brochure for affected businessekiadividuals explaining the provisions of this
regulation.
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Section 1013. Non-Retaliation

No person or employer shall discharge, refuse te ar in any manner retaliate against any
employee, applicant for employment or customer beeauch employee, applicant or customer
exercises any right to a smokefree environmentaéi by this regulation.

Section 1014. Other Applicable Laws
This regulation shall not be interpreted or coredrtio permit smoking where it is otherwise
restricted by other applicable federal, state oalldaw or ordinance.

Section 1015. Severability

If any provision, clause, sentence or paragrapthisf regulation, or the application thereof to
any person or circumstance, shall be held invaigth invalidity shall not affect the other
provisions of this regulation which can be giverfeef without the invalid provision or
application, and to this end the provisions of tieigulation are declared to be severable.

Section 1016. Effective Date
This regulation shall be effective ninety (90) déysn and after the date of its adoption.

Section 1017. Repeal and Replacement of Former Régtion
This regulation repeals and replaces the Kanawtal€dton Board of Health Clean Indoor Air
Regulation effective May 22, 1995, and revised 2@ly2000, and April 3, 2003.

For More Information, Contact:

P.O. Box 927
Charleston, WV 25323
(304) 348-8050
kanawhalhd@wvvdhr.org
www.kchdwv.com




